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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): J LOUW (“complainant”) v IMPLATS PENSION FUND 

(“first respondent”); SANLAM LIFE INSURANCE LIMITED (“second 

respondent”) AND MARULA PLATINUM MINE (“third respondent”)  

 

[1] INTRODUCTION 

 

1.1 This complaint concerns whether or not the complainant was paid a 

withdrawal benefit by the first respondent.   

 

1.2 The complaint was received by this Tribunal on 22 June 2016.   

 

A letter acknowledging receipt thereof was sent to the complainant on 

24 June 2016. On the same date, a copy of the complaint was sent to 

the respondents requesting them to file responses by no later than      

24 July 2016. The second respondent was offered a further opportunity 

until 29 July 2016, to file a response. On 7 July 2016, a response was 

received from the first respondent.  A response was received from the 
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second respondent on 1 August 2016. Further submissions were 

received from the first respondent on 14 September 2016. No 

submissions were received from the third respondent.  

 

1.3 After reviewing the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter.  

The determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant commenced employment with the third respondent on 

7 August 2006 until his resignation on 31 October 2013. He became a 

member of the first respondent by virtue of his employment. The first 

respondent is administered by the second respondent. 

 

[3] COMPLAINT 

 

3.1 The complainant submitted that on 31 October 2013, he travelled to the 

third respondent’s site office to finalise his pension matter however, a 

representative of the second respondent was not available to enable 

him to complete the necessary documents. On 13 June 2016, he 

followed up on the payment of his benefit and he was advised that it 

was paid on 10 July 2015 into his First National Bank (“FNB”) account. 

He advised the payroll officer that he did not have an FNB account and 

the supporting documents were subsequently sent to him via electronic 

mail. 

 

3.2 He stated that he noticed the following on the supporting documents: 

 

 The identity document was false, with a different photo and no 

watermark 

 The photo on the identity document was one of a white male, 

whereas he is coloured 

 Suid Afrika was the country of birth on the complainant’s identity 
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document whereas the false identity document had South Africa as 

country of birth 

 The application was completed in two different handwritings, not that 

of the complainant 

 The signature was not that of the complainant’s 

 The address reflected Centurion as the complainant’s address 

whereas he lives in Eesterus, Pretoria 

 The banking details on the claim form reflected an FNB account 

however, he only utilised a Standard Bank account which was on 

record with the third respondent 

 

3.3 He states that the second respondent has not accepted responsibility 

for paying his benefit to the incorrect person. He states that he has 

spent time and resources in reporting the matter to the authorities.  

 

3.4 He requests this Tribunal to investigate the matter and order the 

payment of his withdrawal benefit together with compensation for the 

time and resources spent.  

 

[4] RESPONSE 

 

 First respondent 

 

4.1 The first respondent submitted that upon review of the documentation 

used to claim the benefits in 2015, it confirmed that the bank account 

was verified with FNB and was linked to the complainant’s identity 

number. Further, the second respondent confirmed that the 

complainant’s tax directive was declined due to an outstanding 2013 

Income Tax Return. It stated that this was communicated to the 

complainant on the email address provided. It would seem that the 

outstanding Income Tax Return was then completed and submitted to 

the South African Revenue Service (“SARS”) who duly approved the 

Tax Directive for payment.  
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4.2 It stated that it encouraged the complainant to report the matter to the 

various authorities as this seems to be a case of identity fraud which 

would have far reaching effects on the complainant.  

 

4.3 The first respondent indicated that it is taking full responsibility of the 

investigation and all costs associated with it and it will keep the 

complainant informed of the progress in as far as is reasonably 

expected given the sensitive nature of this investigation.  

 

4.4 It stated that it has no intention of holding back the benefit due to the 

complainant and, if the investigation does not come to a conclusion 

within the next month or two, the benefit would, in all likelihood, be paid 

to him without conclusion of the investigation. It submitted that it is 

committed to resolving this matter and ensuring that the complainant is 

provided a full explanation and that all benefits that should have been 

paid to him are done so.  

 

Further submissions 

 

4.5 The first respondent submitted that an investigation conducted by it 

indicated that there was no evidence of wrongdoing in the handling of 

the claim. Further, the second respondent informed it that there was no 

misconduct or fraud detected internally during the processing of the 

claim.  

 

 

 

Second respondent 

 

4.6 The second respondent submitted that the complainant was a member 

of the first respondent by virtue of his employment with the third 

respondent.  
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4.7 It submitted that the complainant’s personal details were provided by 

the third respondent when the complainant joined the first respondent, 

which details are amongst others as follows:  

 

 ID number – 550818 5096 08 5 (the only difference on the ID document 

is the country of issue - one is “South Africa” and the other “Suid-Afrika”)  

 Name and surname – Joseph Louw  

 

4.8 The second respondent submitted that the complainant’s exit from the 

first respondent was processed as follows:  

 

 19 February 2014: In response to its enquiries, the third respondent 

confirmed in writing that the complainant terminated employment on 

30/10/2013.  

 

 24 February 2014: The complainant’s exit from the first respondent is 

logged by it and the complainant’s payment instructions are outstanding.  

 

 13 June 2015: “Joseph Louw” sends an email to its workflow dashboard 

Attached to this email was the completed withdrawal claim form which 

was stamped by the employer, confirmation of banking details and a 

certified copy of the Identity document. It states that all the information 

received corresponds with the information that it has on record for the 

complainant.  

 

 18 June 2015: The claim and all relevant documentation are checked for 

completeness and are referred for payment to its benefits payment team. 

The benefit option selected on the withdrawal form indicated that the full 

benefit was to be paid as a cash lump sum.  

 
 

 23 June 2015: A tax directive application is submitted to SARS.  

 

 24 June 2015: SARS declines the tax directive application because the 

tax reference number was invalid for the applicant.  

 

 24 June 2015: The member’s banking details are successfully verified.  
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 24 June 2015: Sanlam sends an email to “J Louw” informing him of the 

declined tax directive application. The third respondent is copied in on the 

email. The purpose of the email is to request the member to contact 

SARS to resolve the tax issue in order for it to proceed with another tax 

application.  

 

 29 June 2015: An email is received from “J Louw”, informing it and the 

third respondent that the tax problem has been sorted out and it can 

reapply for the tax directive. Attached to the member’s email is the letter 

issued by SARS and a certified copy of his identity document. 

 

 08 July 2015: It reapplies for a tax directive in respect of the fund benefit.  

 

 10 July 2015: The tax directive is received from SARS.  

 

4.9 The second respondent submitted that payment was made into an FNB 

bank account on 10 July 2015.  

 

4.10 It stated that the complainant’s benefit was as follows:  

 

 Accumulated benefit   R753 549.46  

 Less: Tax    R139 558.35  

 Net payment              R613 991.11  

 

4.11 The second respondent submitted that it followed due process and was 

not negligent in processing the claim and making payment of the 

member’s fund benefit.  

 

 

 

 Third respondent 

 

4.12 The third respondent was afforded the opportunity to comment on the 

allegations made against it as required in terms of section 30F of the 

Act. However, it failed or neglected to respond. In the circumstances, 
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this Tribunal has no alternative but to dispose of the matter on the basis 

of the available facts.  

 

[5] DETERMINATION AND REASONS THEREFOR 

 

 Introduction 

 

 5.1 The issue that falls to be determined is whether or not the complainant 

was paid a withdrawal benefit by the first respondent.   

 

 Payment of the withdrawal benefit 

 

 5.2 The rules of a fund are supreme and binding on its officials, members, 

shareholders and beneficiaries and anyone so claiming from the fund 

(see section 13 of the Act and Tek Corporation Provident Fund & 

Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28]). 

 

 5.3 Rule 7.1.1 of the first respondent regulates the payment of withdrawal 

benefits and the relevant portion provides as follows: 

 

      7. TERMINATION OF SERVICE 

 

      7.1 AMOUNT OF BENEFIT 

 

                                    7.1.1 If a MEMBER, other than a SECOND MEMBER, 

who is not eligible to retire, in terms of RULE 5.2 

leaves SERVICE, he shall become entitled to a lump 

sum benefit equal to his FUND CREDIT.” 

 

5.4 It is clear that the benefit made in terms of rule 7.1.1 is payable to the 

member. It is common cause that the payment being made to a 

member requires some verification by the first respondent to ensure 

that payment is being made to the person entitled thereto. The second 

respondent submitted that the complainant was paid a withdrawal 

benefit upon receipt of the relevant claim documents from the third 
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respondent. However, the complainant disputes having an FNB 

account, the account into which the payment of the withdrawal benefit 

was made. It is also clear from the identity document provided by the 

second respondent and the complainant that it has been tampered 

with, as the pictures on the identity document differ although the issue 

date of the document remains unchanged. The second respondent 

indicated that the only difference in the Identity document was the 

country of issue. This although a minor discrepancy should have raised 

concern which would have prompted the second respondent to 

investigate the authenticity of the identity document and ultimately the 

claim documents and the information provided. It appears from the 

submissions of the second respondent that it relied solely on the 

information provided by the third respondent. A fund must keep records 

of all members joining, in order to cross check and verify the 

information in its possession upon the withdrawal of such members. It 

is common cause that the identity document used to claim the 

withdrawal benefit is not that of the complainant. Thus, the first 

respondent failed to verify the details of the person claiming such a 

withdrawal benefit and subsequently paid the benefit to an unknown 

person. This is an indication that the first respondent’s controls are 

either weak or non-existent. The submissions indicate that fraud has 

been committed against the first respondent and not the complainant. 

This Tribunal finds that the complainant has suffered financial prejudice 

and his fund credit must be reinstated immediately.  

    

 5.5 The only manner by which receipt of a withdrawal benefit can be 

determined is by verifying if the funds reached the bank account of the 

intended recipient (the complainant in this instance) and not whether or 

not the funds left the bank account of the debtor (the first respondent in 

this instance). This Tribunal has consistently maintained that it is 

important for the fund to ensure that a benefit is paid to the correct 

member or beneficiary in terms of its rules and failure to do so attracts 

liability on its part (see Zikalala v Premier Foods Provident Fund and 
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Another [2005] 1 BPLR 87 (PFA)). Thus, considering the complainant’s 

version that he did not receive any funds and the second respondent’s 

submission that the matter is being investigated by the third 

respondent, this Tribunal is not satisfied that the complainant received 

any funds from the first respondent. On being asked by this Tribunal to 

shed some light into the matter, the third respondent failed to respond.  

 

 5.6 The first respondent should take reasonable steps to ensure payment 

is made to the correct member or person entitled thereto. It is common 

cause that the first respondent, while bearing the duty to act with due 

care, diligence and good faith to its members in terms of section 

7C(1)(b) of the Act,  failed to ensure that its member was paid a 

withdrawal benefit. Section 7D(1)(b) of the Act goes on to provide that 

the duties of the board shall be to ensure that proper systems of control 

are employed by and on behalf of the board. However, the second 

respondent has completely failed to perform these statutory duties 

above. This led to someone not entitled to a benefit, receiving a benefit 

of R753 549.46 from the first respondent. This money belongs to the 

first respondent. It is prudent for the first respondent to recover this 

money to safeguard the interests of its members. The first respondent 

lost this money as a result of the negligent conduct of the second 

respondent. It is further not the first instance where the second 

respondent failed in its duties as administrator and paid a benefit to 

someone not entitled thereto. Therefore, the board of management of 

the first respondent is entitled to claim the amount directly from the 

second respondent. The complainant on the other hand is entitled to 

his benefit from the first respondent.  

5.7 The appropriate relief is that which has the effect of placing the 

complainant in the position he would have occupied had the first 

respondent paid his withdrawal benefit.  

 

[6] ORDER 
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6.1 In the result, the order of this Tribunal is as follows: 

 

 6.1.1 The first respondent is ordered to pay the complainant his 

withdrawal benefit, plus interest at the rate of 9% per annum 

from 30 November 2013 until date of payment less any 

deductions permitted in terms of the Act, within two weeks of 

this determination.  

 

 

DATED AT PRETORIA ON THIS 27TH DAY OF SEPTEMBER 2016 

 

 

 

 

____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

    

Section 30M filing: High Court  

Parties: Unrepresented 

 


